
@ Southwestern Bell \lnblle i..;\stenl~

RECEIVED

,JUN 2 71995.

FEDERAl COMMUNICATIONS COMMISSION
OFRC-C t)f SECRETARY

Via Hand Delivery June 27, 1995

Wayne Watts
Vice President
General Attorney & Secretary

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, D.C. 20554

DOCKET FILE COpy ORIGINAl

17330 Preston Road
Suite 100A
Dallas, Texas 75252

Phone 214 733-2008
Fax 214 733-2004

RE: CC Docket No. RM-8643, Petition for Rulemaking
of Pacific Bell Mobile Services Regarding a Plan
for Sharing the Costs of Microwave Relocation

Dear Mr. Caton:

Enclosed for filing in the above-referenced proceeding
are the original and ten copies of the Informal
Supplemental Comments of Southwestern Bell Mobile Systems,
Inc. Please file these Comments among the papers in this
proceeding.

Please return a file-marked copy of the Comments to
our courier.

Thank you for your assistance.

Very truly yours,

Enclosures

No. of Copies rOC'd_--OO-o
list ABCDE



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

RECEIVED
JUN 2 71995.

FEDERAl COMMUNICATIONS COMMISSION
()fq~ I}f SECRETARY

Petition for Rulemaking
of Pacific Bell Mobile Services
Regarding a Plan for Sharing
the Costs of Microwave Relocation

Docket No. RM-8643

DOCKET FILE COpy ORIGINAl
INFORMAL SUPPLEMENTAL COMMENTS OF

SOUTHWESTERN BELL MOBILE SYSTEMS, INC.
IN SUPPORT OF THE PETITION FOR RULEMAKING

OF PACIFIC BELL MOBILE SERVICES

Pursuant to Section 1.41 of the Commission's Rules,

Southwestern Bell Mobile Systems, Inc. ("SBMS") files these

Informal Comments to supplement the record in the above-referenced

matter. 1 As SBMS noted in its Comments in this matter, the PBMS

Petition raises a number of significant issues which should be

addressed in a Notice of Proposed Rulemaking.

SBMS is the high bidder for the licenses to provide PCS

services in the Tulsa, Oklahoma, Little Rock, Arkansas and Memphis,

Tennessee MTAs. SBMS is in the process of identifying and

relocating incumbent microwave licensees in these markets. As

Pacific Bell Mobile Services filed its Petition for
Rulemaking on May 5, 1995 (the "PBMS Petition"). The FCC
established a comment cycle requiring initial Comments to
be filed on June 15, 1995, with Reply Comments to be
filed on June 30, 1995. SBMS filed Comments in this
Rulemaking in a timely fashion (the "SBMS Comments").
SBMS requests that the Commission accept these informal
comments in accordance with Section 1.41 of the
Commission's Rules to facilitate the preparation of a
complete Notice of Proposed Rulemaking in these important
matters.
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pointed out in the PBMS Petition and in SBMS' Comments, there are

a number of issues which the Commission should address in a Notice

of Proposed Rulemaking. 2

T. The Commission Should Establish Parameters
For the Definition of "Comparable Facilities

In the Commission's current Rules a PCS operator has an

obligation to replace existing microwave facilities with a system

that is "comparable" to the existing 2 GHz system. 3 In addition

to the requirement for a PCS operator to provide an incumbent

licensee with this facility, the incumbent licensee has one year

from their acceptance of these facilities to demonstrate the new

facilities were, in fact, not comparable to the former facilities.

At that point in time the PCS operator has an obligation to upgrade

these facilities previously accepted as comparable or reinstate the

incumbent licensee's equipment which was previously relocated. 4

Unfortunately, there is no standard established in the

Commission's Rules to define what a comparable facility might mean.

This creates significant ambiguity for both the incumbent microwave

licensee and places the PCS operator at a significant disadvantage

attempting to negotiate the relocation of an incumbent licensee. s

2

3

4

S

SBMS has suggested in its Comments a number of additional
issues not raised in the PBMS filing which the Commission
should address.

See proposed Commission Rule at 47 C.F.R., § 101.69.

See 101.69(e)(2). See attachment A.

This becomes particularly important in urban areas where
the existence of one or two microwave paths which, if not
relocated, may prevent the PCS operator from being able
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The Commission should in this NPRM seek comments on an appropriate

definition of comparability. This definition of comparability will

be particularly important when the PCS provider and incumbent

licensee are considering alternative media as a replacement for the

incumbent licensee's microwave facilities. 6

SBMS suggests that a minimum comparability standard be

established for both microwave facilities and alternative media

such as fiber. For a microwave facility to be comparable it should

have:

1. The existing channel capacity of the relocated path;

2. The same reliability as the relocated path;

3. The new frequency should have the same growth potential

in terms of the ability to expand the capacity of that

path in the new spectrum (i.e., 6 GHz or 11 GHz, etc.);

and

4. The availability for backup if, but only if, the existing

facility already provides redundancy.

In a similar vein, to meet the comparability standard, the

alternative media facility should have:

1. The existing channel capacity of the relocated path;

2. The same path reliability;

to turn on service. In light of the Commission's
currently established two year voluntary negotiation
period, followed by a one year mandatory negotiation
period, this places incumbent licensees in the enviable
position of being able to place a PCS operative's
significant investment at risk.

6 See 47 C. F . R. , § 101. 69 (c) ( 2) .
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3. The same growth potential; and

4. Diversity or alternative routing capabilities offered by

the existing microwave path.

SBMS would urge the Commission to seek comments on these issues in

any NPRM issued as a result of this docket.

II. The Commission Should Seek Comments on the
Viability of Narrowing the PCS Operator's Obligation to

Pay "All Relocation" Versus "Reasonable Relocation" Costs

In proposed Commission Rule Section 101.69 the PCS provider

has an obligation to reimburse an incumbent licensee for

" . payment of all (emphasis added) relocation costs, including

all engineering, equipment , site and FCC fees, as well as any

reasonable additional costs that the relocated fixed microwave

licensee might incur as a result of operation in another fixed

microwave band or migration to another medium; . " 1 This rule

creates an interesting dichotomy. In the first instance, the PCS

provider is to reimburse the incumbent licensee for all

engineering, equipment, site and FCC fees without any limitation

that these fees or costs be incurred reasonably or be reasonable in

amount. The same rule on the other hand limits additional costs to

"reasonable additional costs" that the incumbent licensee might

incur as a result of operation in another band.

The rules section by its own terms can be interpreted to place

no limits and to require no efforts on the part of the incumbent

licensee in incurring costs for relocated paths. SBMS would urge

1 See Commission Rule Section 101.69(c)(1).
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the Commission to seek comments on the appropriateness of modifying

proposed Section 101.69(c)(1) to limit the payment of relocation

costs to costs that are reasonably incurred and/or costs that are

reasonable in amount. This rule definition should be considered in

addition to any maximum price cap as proposed in the PBMS Petition.

Since a reasonableness standard may prevent the costs from reaching

the cap. Without such a standard, the cap proposed by PBMS may

become a de facto floor. 8

III. The Commission Should Establish Specific
Rules for Dispute Resolution, Including Mandatory

Use of Alternative Dispute Resolution

As currently written, the Commission's rules do not establish

a specific mechanism for, nor an obligation to participate in

binding arbitration. The Commission should seek comments on and

should establish rules requiring binding arbitration in the event

that an incumbent licensee and a PCS operator cannot agree on

ei ther the comparability of facili ties and/or reasonable costs

incurred in any relocation. In addition, SBMS urges the Commission

to utilize a model similar to the major league baseball model of

requiring the arbitrator to choose between the parties' proposals.

This model should force all parties to suggest a commercially

reasonable price and terms and conditions during the course of the

negotiations since the arbitrator would be limited to choosing

between the two alternatives proffered by the parties.

8 See PBMS Petition at pages 7 through 10.
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While SBMS does not wish to overburden the Commission

resources, we would suggest that the Commission is the appropriate

arbitrator of these disputes. At a bare minimum SBMS would suggest

that the Commission seek comments on the identification of an

appropriate arbitrator, as well as comments regarding appropriate

arbitration rules.

IV. The Commission's Current Rules Do Not Contain
Sufficient Definition of the Status of Incumbent

Primary and Secondary Microwave Paths

Under the Commission's current rules, microwave paths operated

by incumbent licensees are entitled to relocation benefits only if

they are primary paths. 9 This becomes particularly important

because the term "secondary" is a term of art in the industry. A

microwave path designated as secondary has certain obligations vis-

a-vis a primary licensee in the same spectrum. These obligations

include the modification of the system to eliminate any

interference with the primary licensee in that spectrum, the

obligation to turn off a path if it is interfering with a primary

licensee, and to accept interference from the primary licensee. 1o

9

10

See proposed Commission Rule Section 101.69.

SBMS has in excess of 60 FCC cellular licenses, including
A-Band licenses in the Chicago, Illinois, Washington,
D.C., Baltimore, Maryland, Boston, Massachusetts and
Buffalo, Rochester and Syracuse, New York MSAs. In
addition, SBMS holds B-Band cellular licenses in markets
such as Dallas and San Antonio, Texas, Oklahoma City,
Oklahoma, Kansas City, Missouri and St. Louis, Missouri
MSAs. SBMS makes extensive utilization of 2 GHz
microwave paths in the operation of these cellular
licenses. As such, SBMS finds itself as both a PCS
operator which must relocate incumbent licensees and an
incumbent licensee which faces potential relocation by
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Pursuant to the NPRM for FCC Docket ET-92-9, the FCC's

microwave division issued a spectrum policy which stated that new

paths licensed after January 16, 1992, would be granted secondary

status. Public Notice, Federal Communications Commission issued

May 14, 1992; See Attachment B. In addition, the Commission went

through a period in 1992 and 1993 when microwave licenses were not

issued. SBMS has received microwave licenses issued after January

16, 1992 for new 2 GHz paths, which suggest that they are primary

in nature. Furthermore, SBMS has made major and minor

modifications for microwave paths that were originally licensed as

primary paths prior to January 16, 1992, and received licenses with

notations that these licenses are now secondary in nature. These

paths should have retained their primary status following the major

or minor modifications according to the May 14, 1992, Public Notice

(See Attachment B).

As a result, incumbent microwave licensees may find it

difficult to establish the primary status of microwave paths and,

therefore, find it difficult to establish their right to relocation

benefits under the Commission's rules. The Commission should seek

additional information in this NPRM from other microwave licensees

to determine whether other licensees have experienced similar

results in licensing both new and modified microwave paths. If so,

then the Commission should establish rules which clearly delineate

information which an incumbent microwave licensee must provide to

other PCS operators.
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establish its status as a primary licensee in a particular spectrum

and establish procedures to ensure that the Commission provides

licensees with this information.

The establishment of such rules will not only add clarity for

the incumbent licensees, but will assist the Commission in avoiding

enumerable disputes regarding an incumbent licensee's right to

relocation benefits under the Commission's rules. This could

become particularly important to the Commission should it assume

the role of arbitrator, as it will have the effect of limiting the

number of disputes which might arise and providing clear guidance

to all parties as to the rules to be applied in the event of any

disputes.

v. Conclusion

As noted in SBMS' Comments in response to the PBMS Petition,

SBMS supports the establishment of a rulemaking to consider the

numerous important issues of microwave relocation. In addition to

the issues raised in the PBMS Petition and those issues identified

in SBMS' Comments, the Commission should seek comment upon and

establish rules to address the concerns of both the incumbent

licensees and PCS operators as set forth in these Informal

Supplemental Comments.
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Respectfully submitted,

MOBILEBELL

s
ral Attorney

eston Road, Ste. lOOA

SOUTHWESTERN
SYSTEMS, INC.

]

P:\FCC8643INFORMAL
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Jay Kitchen
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KELLER & HECKMAN
1001 G Street, N.W.
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BellSouth Corporation
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Cox Enterprises, Inc.
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Laura H. Phillips

- 10 -



Thomas K. Gump
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1255 23rd Street, N.W.
Suite 500
Washington, D.C. 20037

Sprint Telecommunications Venture
Cheryl Tritt
MORRISON & FOERSTER
2000 Pennsylvania Avenue, N.W.
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Jay C. Keithley
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W. Richard Morris
2330 Shawnee Mission Parkway
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John B. Richards
KELLER & HECKMAN
1001 G Street, Suite 500 W.
Washington, D.C. 20001
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Jeffrey L. Sheldon
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1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036

American Petroleum Institute
Wayne V. Black
John Reardon
KELLER & HECKMAN
1001 G Street Suite 500 West
Washington, D.C. 20001

Association of American Railroads
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901 15th Street, N.W., Suite 700
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Cellular Telecommunications Industry Association
Michael Altschul
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Washington, D.C. 20036
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Margaret E. Garber
Pacific Bell Mobile Services
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(e) Ucenses fer LocaJ Television Trar.srnssion Service staticns that are assicned frecl.Bldes allocated
to tte broadcast services sr.all termnate sim IltareousJy 'Mttl tr.e expiration of tre autt-iCiizaticn for tre
broadcast station to '<'v1lidl such service IS rerdered.

~o~ransrtion of tre 2.11-2.13. ard 21&-2.18 GI-'z bards frem CcmTCfl Carner Fixed
acwave Services and tte 185-199, 2. 13-2.15, am 2.18-2.20 Gl-t: barxjs frcm Pnvate ~cnal

~xed MaQlN'ave Service to errergirg ted1ndcgies.

la) l.Jcensees proposjr.g to irrperren1: services USlr.g errergir.g techndcgies (ET Licensees) rray
r.egotlate 'Mttl Comron Carner ard Private ~crnJ Fixed MaONave S€fvice licensees (ExJstir.g
Licensees) in these tands fer tr.e purpc;se of agreeir.g to terms urder Ihtlidl tr.e Existir.g Ucensees
',.vouJd relocate their Q!:€faticns to otrer fixed rriacwave bands or to ott'er rredia, or alternatively, IMJUld
accept a s<1anr.g aITargerrent \him tte ET Ucensee trat rray result in an otr.erMS€ irrp=mi~c~e level
of Interference to tre eXlstir.g licensee's op2fdticns. ET Licensees rrny also r.egotiate agreerrents for
relocation of tte ExJstir.g Ucensees' fadlities 'Mtilln tte 2 GHz bard in Ihflich all interested parties agree
to the relocation of tte Existir.g Licensee's faOlities elsetvhere lh1i:t',in ttese bands. ",611 interestEd
parties" indL.des the Ina..;rTbent licensee, tte errergtr.g ted1rdcgy Pfovidef cr r~fesentative requestir.g
am payir.g for tte reiocatiCfl, ard any errergtr.g teCirdcgy licensee of tr.e sp=d:rum to 'M1ich tt.e
i~Q.Jrrter:t's facilities are to be relocated.

(b) Corrrrcn Carrier and Pnvate CperationaJ Fixed MaONave licensees, \him the exception of pJblic
safety facilities defined in oaragraph (f) of this sectien, In bands allocated for licensed errergir.g
tedlrdcgy services 'Mil rrnlf1tain plrrnry status in tilese bards until tw:J years after tte Ccnmssion
~ acceptance of appications for an errergirg techndcgy services (tv..o-year vciuntary
negotiation r:;ericd), and until ere year after an errerglr.g tedlrdcgy service licensee Initiates
negotiatiens for relocation of th.e fixed rriaowave licensee's cp=rations (one-year rrardatory re<;;.atiaticn
~od) cr. in bards allocated ~or unlicensed errerglng ted1ndcgy S€fV1ces, l;nti! <Te year after an
errerglr.g techrrolcgy unlicensed equiprrent suppier or rep-esent.ative Initiates regctiatiCf'lS fcr
reJccation of tte fixed rriC"ONave licensee's op2fdtions (cr.e-year rrardatay re;otiatiCfl p::riod) \;\h:n
I: is r.ecessary rCf an errergir.g ted'rocgy provider or rep-esentative of unlicensed c€vice
manufacturers to r.egotiate 'Mth a fixed rriaONave licensee 'Mm cp=raticns in~m adjac:-nt to that
cf tt.e errerging tecr.rcJcgy Cfc\.idef, ttl.e tr'arsitioc sct.edule of tte entity rec;L.'€Stir.g T€ rTOve 'Mil
a~y Public safet-j faalities detir.ed in paragraph (f) of thiS section 'MIl mamtam prirT""c:.IY starus in
ttese bards until foor years after tte CcmnssiCfl~ aa:eptarce of appications for an
errerglng ted1rdcgy S€fV1ce (fcur-year voluntary neg<Jtiatioo ~cd), and until Cf''€; year after an
errefglng ted1rdcgy service licensee or an errefglrg tedlrdcgy unlicensed equip;Tent suqjier Cf
representative ir~tiates negotiatior'IS for relex:ati00 of tr.e fixed rriaONave Iic::ensee' s q:eratiens (c,12-year
rardatcry negotiation cericd)

(c) Tre Ccrrrrissioo 'Mil arrerd tte~oo license of tte fixed rriC"cwave q:erator to sec:f'dary
status my if tre fdloMrg requirerrents are rret

(1) The service appkant, puvider, licensee, or representative usir.g an errergir.g teerrocgy
guarantees payTTB1t of all relocation costs, irdL.ding all en:]lr.eenrg, eqLnprem. s<te am FCC fees, as
~e, additicrnJ costs that tte relocated fixed rriaONav'e licensee mght incur as a
r_e54ILotoperatioo in~ fixed macv.ave bard or mgration to ardt'er rrediUffi.-

(21 n-e errergirg techrrdcgy~ce~ c;crrpetes all activities r.ecessaJ'j fcf
irrderrentirgJl::e..rep.acerr:ent£aaliti.es..J[.X:iLdipgEigireeom ara ccst anaJ'@s oflfer==::>jcc~tiq] __

~cceCl rp a(Xtj~~fadlrtiesare used, i~a;;-arxicbtaiolrg~lXLtt,€jna.1Tt€Gts'-~f. r~!L
mC'cvrc1ve freql..'€!'1Cies ac<iJreq6ero,u:cordinatioo; ard

(3) ll-€ errerging ted",flekgy S€fV1ce entit-! 'c:u1ds 'T.e repacerrent system ard tests :t fcf
c:rrearablity 'Mth the 2XlStlr.g 2 Gl-iz systerrt
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(d) l1'e 2 Gl-iz rricrC'oNave licensee is not required to relocate until tte alternative facilities are availaOe
to It fer a reascnat:1e tirre tc rmke aejustrrents, deterrrire corrparability, ard enslff'e a seamess
hardo1T.

(e) If v.itr,in one year after tte relocation to relY facilities tre 2 GHz mcrG\Al3ve licensee demJriStrates
that tte reN facilities are not corrpara~e to tte foorer facilities, tre errergirg ted1no1cgy service entity
rrust rerredy the defects or pay to relocate tte mcrcvvave licensee bad<: to its forrrer cr equivalent 2
Grz frequenaes.

(f) PJtiic safety facilities sutject to tte foof-year voluntary ard ore-year rrardatay negotiation P=ricds,
are those that tt~ rmJonty of ccnm.micatiors carried are used for PJlice, fire, cr errergency rredicaJ
sefvlces op:;rations involvmg safety of life am p-q:erty Tre facilities 'Mthin tilis exception are these
facilities currently licensed on a prirrary basjs pursuant to tre eligiblity requirerrents of § ro.19, Police
,~dio service; § ro.21 , Fire Radio Service: § SO.27 Errergency N'edicaJ Radio Service; ard Subpart
C of Part SO, Sp:cial Errergency Radio services. Ucersees of ott-er Part 101 facilities licensed Cfl a
pnrrary basis urder tre eligibility requirerrents of Part SO, Subparts Band C, are pem1tted to request
simlar treatrrent upon derrcnstrating that tre rmJOlity of the comrunlcations carried en trcse facilities
are '..sed fer op:rations invdving safety of life ard p-0C€fty
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